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STATEMENT OF JURISDICTION

This appeal is taken from a final order of the Dauphin County Court of
Common Pleas, Civil Division, entered March 23, 2023, granting motions for return
of property to petitioners (Capital Vending Company, Inc. (“Capital Vending”) and
Champions Sports Bar, LLC (“Champions Bar”)).

Under this Court’s precedent, jurisdiction is available in this Honorable Court.
In re: One 1988 Toyota Corolla (Blue Two-Door Sedan) PA License 291, 675 A.2d
1290, 1296 (Pa. Commw. Ct. 1996) (holding that Commonwealth Court has
jurisdiction over appeals from orders disposing of motions for the return of property

and forfeiture orders).



ORDER IN QUESTION

The Order at issue on appeal, entered March 23, 2023, by the Honorable

Andrew H. Dowling, directs in relevant part as follows:

[I]t is hereby ORDERED and DECREED that the Petition for Return
of Property is GRANTED. It is further ORDERED that, within five (5)
days of the date of this Order, the Pennsylvania State Police, Bureau of
Liquor Control Enforcement shall return to Champions Sports Bar,
LLC the following: 1) three Pennsylvania Skill Amusement Devices,
2) one green bag containing $525.00 in U.S. Currency, and 3) seven
receipts in the condition in which they were seized.



SCOPE AND STANDARD OF REVIEW

This case involves the grant of a motion for return of property and the denial
of a petition for forfeiture.

As to pure questions of law and interpretation of statutory provisions, the
standard of review is de novo and the scope of review is plenary. Phoenixville Hosp.

v. W.C.A.B. (Shoap), 81 A.3d 830, 838 (Pa. 2013); Hoffman v. Troncelliti, 839 A.2d

1013, 1015-16 (Pa. 2003).



II.

I1I.

STATEMENT OF THE QUESTION INVOLVED

Are the seized devices “slot machines” and therefore illegal pursuant to the
Crimes Code?

(Not answered by the trial court)
Does a slot machine become a “game of skill,” and technically not a device
“used for gambling purposes,” by the mere addition of a tag-along secondary
game that is so insignificant to the function of the game that the manufacturers
do not even track its use?

(Answered in the negative by the trial court)

In the alternative, does the Gaming Act independently apply to gambling in
Pennsylvania?

(Answered in the negative by this Court.)



STATEMENT OF THE CASE

On July 16, 2019, the Bureau of Liquor Control Enforcement began an
investigation of slot machines that were in use in Champions Sports Bar in Dauphin
County. N.T. 9/30/2022, 102. On that date, Liquor Enforcement Officer Daniel
Wentsler went to the bar in an undercover capacity and observed two full-sized,
stand-alone video gambling devices and one table-top video gambling device. Id. at
100. He used two of the three machines, playing each game. In the months that
followed, Liquor Enforcement Officers visited Champions Bar on multiple
occasions to observe the machines and to observe how bar patrons interacted with
the games. /d. at 102.

On December 9, 2019, Liquor Enforcement Officers conducted an open
inspection of Champions Bar. The officers examined the machines and seized them
along with seven (7) payout slips and a green bank bag containing $525.00 U.S.
currency. N.T. 9/30/2022, 74.

On August 16, 2022, Champions Bar and the owner of the seized devices,
Capital Vending, jointly filed a motion for return of property in the Dauphin County
Court of Common Pleas. Following an order of the Court, petitioners refiled the
matter as a Petition for Return of Property on August 23, 2022. On September 8§,

2022, the Commonwealth filed an Answer and New Matter in the Form of Petition



for Forfeiture and Condemnation, under both the Crimes Code and the Pennsylvania
Race Horse Development and Gaming Act (the “Gaming Act”).

An evidentiary hearing was held over three days, providing evidence as to the
nature of the games that were seized, as well as the observations by the officers who
witnessed game play at Champions Bar. Additionally, the testimony of experts was
provided to discuss the gaming capabilities of the machines and the nature of the
games.

The structure of these games is largely undisputed. One of the devices was
presented to the trial court, and the court was able to observe the play screens on the
game. N.T. 9/30/2022, 30.

The machines that were seized from Champions Bar look very much like
traditional slot machines.! On the main screen, a player is invited to choose from 4

games,’ all of which present 3 reels that are spun. When each reel stops, the player

I Plaintiff’s expert was previously the head of the games division of Mikohn

Gaming. He explained that he had designed many slot machines. In describing that
process, he explained that basic design decisions involved things like whether to use
five-by-three reels or three-by-three reels. N.T. 11/22/2022, 300.

2 Each of the four games appear to play in the same manner, but the artwork for
each game is different. N.T. 9/30/2022, 47, 70. That is to say that the user interface
is identical for each game with the exception of the art. It is not clear if the games
truly play in the same manner — it could be that one game pays out at a higher rate
than another, or other similar discrepancy. But the Commonwealth was not
permitted access to this data, so these potentially troublesome discrepancies remain
unknown. The petitioners’ expert, however, explained that “hit frequency” and



can see a three-by-three grid of symbols. The player’s goal is to match three symbols
in a row to win various percentages of the initial bet.

The game provides clear instructions for the player in advance of placing a
bet. The instructions explain that the machine functions like a traditional slot
machine and a player will wager a set amount (either $.40, $.80, $1.20, $1.60, $2, or
$4) on a single spin of the reels. Each of the symbols will provide a different level
of “payout” to the player. For example, in some instances, a symbol may result in a
complete win, i.e., the player gets a return of the money paid originally, plus an
additional percentage of the original wager. Matching other symbols, however, does
not result in a “win,” but rather only a return of part of the original wager (a “partial
loss™).> The games, as advertised on the home screen, differ from a traditional slot
machine in only one way. The player must place a wild symbol to create the “three
in arow” pattern. There are three different ways that this happens. N.T. 9/30/2022,
48-52; N.T. 11/22/2022, 198-201.

The player can play the game in a rapid mode. In rapid play, the player hits a

play button and the reels spin. The player then immediately hits play again. If there

“how often [the player] win[s] a big award” are each important factors in game
design. N.T. 11/22/2022, 300.

3 In testimony, the witnesses described this as a “hit,” which is the technical term
used in gambling parlance. The phrase “partial loss” will be used in the brief for
purposes of clarity. N.T. 9/30/2022, 51.



is no place where the wild can be placed to create three in a row, a new bet is placed
and the reels will spin again. This can be repeated until the reels spin and reveal a
layout where it is possible to place a wild symbol and create a three in a row pattern
(either a win or a partial loss). At that point, if the player hits play again, the reels
will not respin. The player is given 30 seconds to identify where to place the wild
symbol to create three in a row. N.T. 12/2/2022, 466-67, 486; N.T. 9/30/2022, 70-
72; N.T. 11/22/2022, 235.

Alternatively, a player can be slightly more deliberate in play style. The
player can hit play, watch the reels stop and look at the three-by-three grid to see if
there is any place to place a wild card. The player is given 30 seconds to review the
grid to see if there is a way to use the wild to create a three-in-a-row pattern. N.T.
11/22/2022, 335. Ultimately, however, this does not change the player’s odds. The
reels still control the game. Some games allow for a winning combination. Others
do not. The player cannot control that aspect of the game.

Additionally, the player is given the opportunity to preview the next game at
each wager level before choosing to play. This preview allows the opportunity to
see what will happen after the reel is spun before the player commits any money to
playing. So, players will know whether the first game is a winner or loser before
they play. The helpfulness of this screen, however, is limited. Since a player has

the opportunity to preview the “next screen” before they wager, there is every reason



to believe that the first spin available is always at least a partial loss. This “next
screen” feature was also available to the player who played immediately before this
player. A skillful player who is planning to “cash out” winnings would certainly
preview any next screens to be sure not to leave any money on the table. Importantly,
this preview screen will not change until the game previewed is played. So, the
player cannot change the outcome by repeatedly reviewing the same “preview”
screen. N.T. 9/30/2022, 52-55; N.T. 11/22/2022, 201-204; N.T. 12/2/2022, 460-61.

This is the entirety of the game that is advertised by the machines to a potential
player. Game play is extensively described and the pay table is clearly laid out.
There is no mention of anything else. But there is another piece to the game, which
is wholly unadvertised and wholly unexplained until the player commits to playing
that piece. It is called “Follow Me.”

If a player chooses to play in a rapid style, he will never know that “Follow
Me” even exists. The player hits play, the wager is made, the reels spin. If no
possible match is available, the player hits play again, a second wager is made, the
reels spin. At no time is the player advised that there is a game called “Follow Me”
that he could opt to play. N.T. 12/2/2022, 467.

The picture of the slot machine reels dominates the screen, but under the reels
(if the player does not immediately hit PLAY again) there is a line of text that

provides direction. After the reels are spun, the text under the three reels states:



“PICK SPOT IN:” with a countdown clock for the 30 seconds allowed to place the
wild symbol. If play results in only a partial loss, that same banner will toggle
between the amount of the “win” (i.e., “Line wins 50”) and the phrase “Touch Here
to Follow Me.” “Follow Me” is not explained in any way. The message “Touch
Here to Follow Me” appears without explanation and then disappears, toggling back
to the message about the partial loss. N.T. 11/22/2022, 285; N.T. 9/30/2022, 55.

If the player decides to touch the screen to see what “Follow Me” is, “Follow
Me” is then explained. Unlike the slot-style play described above, “Follow Me”
requires short-term memory of random information. The player is asked to
remember an increasingly difficult pattern. It is very much like the game “Simon,”
but the screen contains nine colored circles arranged in three rows of three across.
The game is played over twenty rounds. In the first round a single circle is
illuminated and the player must select that color. In the second round, the first circle
is repeated and a second circle is added. In the third round, the first two circles are
repeated and a third circle is added. Each round, the player must mirror the pattern
that the game generates, and each round adds an additional circle to the pattern. The
game’s difficulty is increased by the addition of “intermissions.” After the fifth
round, there is a required break that lasts approximately 14 seconds. N.T.
11/22/2022, 237. The sixth round begins after that break with the pattern from the

first five rounds and the addition of a sixth new circle. After round ten there is a

10



second intermission. And there is an intermission after each of the final five rounds
(fifteen, sixteen, seventeen, eighteen, and nineteen). N.T. 11/22/2022, 66. None of
the experts could complete the game without taking notes to keep track of the
patterns. N.T. 11/22/2022, 307.

Petitioners’ expert stated that it took him about ten minutes to play “Follow
Me.” N.T. 11/22/2022, 344.* 1In contrast, it takes 2.5 seconds to play the slot
machine game that was originally advertised. Petitioners’ Expert Report at 25. In
other words, a player can play no more than 6 games in one hour, if he chooses to

29

keep trying to win his money back with “Follow Me.” Or he can play more than
1,000 games on the slot machine feature. To be clear, even if a player is successful
at “Follow Me,” he is only able to win back 5% over the amount he just wagered.
So, if the player wagered $4 on each spin and he spun and lost ten times, and then
on the eleventh spin, he successfully played “Follow Me,” he would win back only
his original $4 plus an additional 20 cents. The $40 he had previously lost could not
be recovered through that single game of “Follow Me.”

During their undercover investigations, officers observed the way that patrons

played the games. Officer Schopee testified that in hundreds of investigations, he

never saw the “Follow Me” game being played. N.T. 12/2/2022,412-13. Typically,

* The Commonwealth’s expert stated that it took him more than twelve minutes to
play “Follow Me.” N.T. 9/30/2022, 66.

11



in the field, he saw players using the “rapid” style of playing the game, which would
mean that the players would never even be told about the “Follow Me” feature when
they encountered a full loss on the reels. N.T. 12/2/2022, 460-61.

Access to the data in these gaming machines was strictly limited by
petitioners, but the Commonwealth was able to determine that the machines do not
even bother to track “Follow Me” play. Indeed, the machine is programed to track
the slot machine-style game, but it ignores “Follow Me.” N.T. 11/22/2022, 263,
N.T. 12/2/2022, 489-90.

Following the evidentiary hearing, the parties provided the court with post
trial briefing. On March 23, 2023, the court granted the Petition for Return of
Property.

On April 23, 2023, the Commonwealth filed a notice of appeal to the
Pennsylvania Superior Court. See 606 MDA 2023. On April 26, 2023, petitioners
filed a Motion to Transfer to this Court. On June 12, 2023, the Superior Court
granted the motion and this matter was transferred to this Court.

On July 7, 2023, petitioners filed an Application to Expedite. On July 19,
2023, this Court granted the Application in part, setting the matter for argument
before the Court sitting en banc and setting an expedited briefing schedule. The

present briefing followed.

12



SUMMARY OF THE ARGUMENT

The facts here are largely undisputed. The devices advertise a fast play slot
machine game. A largely hidden secondary game ostensibly allows a player to pause
his game play for ten to twelve minutes to play a tedious memory game to win back
the small amount of cash lost on the prior game. The issue presented is a simple one
— does a slot machine become something else merely because the gaming company
has appended an unadvertised, tedious, and difficult “skill” game to follow the slot
machine game? There are two reasons that the answer is no.

First, and most simply, the Crimes Code states that “slot machines” are per se
illegal. As a particular type of illegal device, slot machines are illegal, without
regard to the question of whether skill or chance predominates play. The Gaming
Act now provides an explicit definition of a slot machine, and the machines here are
clearly slot machines. The fact that the General Assembly placed that definition in
the Gaming Act, as opposed to the Crimes Code, is irrelevant.

Secondly, the Crimes Code separately prohibits any device “used for
gambling purposes,” whether or not it is a slot machine. The devices at issue here
are also illegal because they were plainly designed to be used for gambling purposes.
The device presents itself to a potential player as a slot machine whose outcome is

almost entirely determined by chance. The only real challenge that petitioners have
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presented to this argument is the presence of the game “Follow Me.” But that does
not shift the balance.

The Commonwealth asks the Court to take this “Follow Me” game only as
seriously as the petitioners have. The “Follow Me” game is nothing more than a
cryptic scrolling message at the bottom of a screen, barely visible, and completely
invisible in many instances. The home screen tells the story of the essence of the
game — a slot machine. Indeed, the petitioners are so confident that no one will play
“Follow Me” that the computer is not even programed to track “Follow Me” game
play.

From a pure legal perspective, there are two ways to approach this analysis.
First, these games are clearly slot machines, under the Gaming Act. Second, these
are games of chance, not games of skill. The Commonwealth can establish both of
these points, but it need only establish one to prevail. Because these are illegal
gambling devices, their return is inappropriate. The devices and the proceeds should
be forfeited.

Alternatively, the devices here are illegal under the Gaming Act alone, even
without reference to the Crimes Code. If the devices are not found illegal under the
Crimes Code, the Court should respectfully reconsider its decision in POM holding

that the Gaming Act has no force outside casinos.
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ARGUMENT

1. THE CRIMES CODE MAKES IT ILLEGAL TO MAKE OR USE “SLOT MACHINES”
AND THE SEIZED DEVICES ARE SLOT MACHINES.

The seized devices are illegal slot machines. This fact, without regard to
whether the devices were “used for gambling purposes,” makes the devices illegal.
The lower court’s analysis of whether the devices were “used for gambling
purposes” was unnecessary.

A. THE CRIMES CODE STATES THAT “SLOT MACHINES” ARE ILLEGAL.

Section 5513 of the Crimes Code addresses “gambling devices” and
“gambling.” It itemizes four distinct things that are illegal. One of those things is a
slot machine. Accordingly, if these devices are “slot machines” they are illegal and
seizure was proper.

The Crimes Code makes it illegal to make, use, or possess: “any punch card,
drawing card, slot machine or any device to be used for gambling purposes.” 18
Pa.C.S. § 5513(a). These are four distinct things. The first three are obviously and
inherently gambling devices; the statute requires no additional proof of their manner
of use. They are per se illegal under the law. Only the final catch-all category
requires proof of use, because it plainly applies to objects that are not inherently
created for gambling purposes.

This Court may not assume that the “words are to be mere surplusage.” City

of Philadelphia Fire Department v. Workers’ Compensation Board, 195 A.3d 197,

15



207 (Pa. 2018). A slot machine’s illegality is not dependent on evidence that it was
“used for gambling purposes.” Further analysis of whether they were used for
gambling purposes is beside the point. Accordingly, the Commonwealth need only
demonstrate either that the devices are slot machines or that the devices were “used
for gambling purposes.” It need not demonstrate both.’

Petitioners urge a different outcome, insisting that the Commonwealth must
demonstrate that the devices were “used for gambling purposes” for there to be a
showing of illegality. But that is contrary to the plain language of the statute.
Section 5513 does not say that “slot machines or other devices used for gambling
purposes” are illegal. It states that “any” punch board, drawing card, or slot machine
is illegal, as well as “any device used for gambling purposes.” The words following
the second “any” do not and grammatically cannot modify the words following the

first “any.” Rather, the double use of the word “any” clearly creates two distinct

3 This Court implicitly recognized this in Commonwealth v. 9 Mills Mechanical Slot
Machines, 437 A.2d 67, 70 (Pa. Commw. Ct. 1981). In that matter, several slot
machines were seized along with two other electronic gambling devices. The Court
concluded that the slot machines were properly seized under Section 5513, because
the section states that slot machines are illegal. It was only as to the two other
devices that the Court engaged in the chance verses reward analysis to determine if
the devices were being illegally used for gambling purposes.

As 1s set forth in detail below, the slot machines seized here would violate the
statute even if they were not illegal per se, because they are also “devices used for
gambling purposes,” as defined by the Pennsylvania Supreme Court in Two Elec.
Poker Game Machines, 465 A.2d 973 (Pa. 1983). But that is an argument in the
alternative, not a necessary element of the offense.

16



categories: 1) punch boards, drawing cards, and slot machines, and 2) devices that
are not intrinsically gambling machines, but can sometimes be employed to that end.
Petitioners’ effort to fuse these distinct categories would render superfluous the
legislature’s explicit reference to “slot machines.” But this Court must give meaning
to every word in the statute. City of Philadelphia Fire Department, 195 A.3d at 207.
Simply put, a “slot machine” is not just a generic object that may at times be put to
“use for gambling purposes.” Gambling is the essential purpose of the machine.
The legislature therefore chose to make it illegal in itself.

B. THE SEIZED DEVICES ARE PLAINLY SLOT MACHINES.

Whether under the commonly understood meaning of the words, or under the
definition supplied by the legislature in the Gaming Act, the devices in question are
exactly what they try to appear to be: “slot machines.”

1. Ordinary meaning applies.

The Crimes Code does not specifically define the term “slot machine.” But
that simply means that courts must apply the standard meaning of the words.
Merriam-Webster defines a slot machine as “an originally coin-operated gambling
machine that pays off according to the matching of symbols on wheels spun by a
handle; also: an electronic version of this machine.” Petitioners do not even attempt
to argue that their machines are not an electronic version of a slot machine. Instead,

they argue only that their devices also include a skill element, and are therefore not
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predominantly “used for gambling purposes.” As explained above, however, they
have misread § 5513. It does not require any such inquiry when the device in
question is a slot machine. Under the plain language of the statute, the devices are
contraband and were properly seized.

2. In any case, the Gaming Act definition is in pari materia.

Even if the ordinary meaning of the term were not dispositive, petitioners’
machines would still qualify as slot machines, under the detailed definition provided
by the General Assembly in 2017 in the Gaming Act, 4 Pa. C.S. § 1103. That
definition explicitly includes slot machines that contain an element of “skill.” The
legislature thereby foreclosed precisely the defense that petitioners attempt to rely
on. Indeed, this Court has already concluded that virtually identical games are “slot
machines” under § 1103. POM of Pennsylvania, LLC v. Dept. of Revenue, 221 A.3d
717, 725 (Pa. Commw. Ct. 2019) (en banc).®

Petitioners argue that this definition of a slot machine is not relevant under the

Crimes Code. That is incorrect.

® The POM Court was also asked to consider if the Gaming Act placed authority
over all slot machines — licensed and unlicensed — into the hands of the Gaming
Control Board. Ultimately, this Court concluded that detailed provisions of the
Gaming Act were designed to regulate licensed gaming in the Commonwealth. But
the Court noted that it was not expressing any opinion about the legality of these slot
machines under 18 Pa.C.S. § 5513. id. at 737 n.19, let alone whether the Gaming
Act definition of a slot machine may be read in pari materia with the Crimes Code
provision.

18



The Superior Court was faced with a similar issue in Commonwealth v. Dent,
992 A.2d 190 (2010). In defining the phrase “unlawful gambling,” also found in
Section 5513 of the Crimes Code, the Superior Court looked to the Gaming Act for
its definition. /d. at 197. Asthe Court explained, “[t]here would have been no reason
for the legislature to act to authorize [the] playing of poker in certain facilities if
playing poker did not constitute ‘unlawful gambling’ prior to said authorization.”
Id. So too here. There would have been no need to regulate “skill”-based slot
machines under the Gaming Act, unless those machines were otherwise illegal under
the Crimes Code.

The Superior Court’s approach makes sense. The Crimes Code and the
Gaming Act necessarily go hand-in-hand. 1 Pa.C.S. § 1932. Holland v. Marcy, 883
A.2d 449, 455-56 (Pa. 2005) (noting the “statutes which apply to the same class of
persons should be read where possible, in pari materia.”). Prior to the enactment of
the Gaming Act, gambling was illegal in Pennsylvania, as was (and still is) stated in
18 Pa.C.S. § 5513. The Gaming Act was drafted to permit that which was previously
illegal, pursuant to 18 Pa.C.S. § 5513. Indeed, Section 5513 cross-references the
Gaming Act, noting that “[n]Jothing in [section 5513] shall be construed to prohibit
any activity that is lawfully conducted under [the Gaming Act].” 18 Pa.C.S. §

5513(e.1)(4). The Gaming Act is only necessary because the Crimes Code would
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make the entire casino industry illegal, absent the exceptions set forth in the Gaming
Act.

The General Assembly defined “slot machines™ as a distinct device that was
illegal under the Crimes Code. At the time of the enactment, that phrase spoke for
itself. In 2017, the General Assembly provided a more precise definition of the
phrase in the Gaming Act. That definition, contained in that specialized statute,
should be used in understanding what it means to be an illegal “slot machine” under
section 5513 of the Crimes Code.

The “object to be attained,” 1 Pa.C.S. § 1921(c)(4), by the Gaming Act, was
to create a structure where illegal gambling could occur legally. This should be
considered in reading the statute, as the “manifest intent of the General Assembly”
provides the relevant guidance. 1 Pa.C.S. § 1901; 1 Pa.C.S. § 1921. If the definition
of a “slot machine” under the Crimes Code was different than under the Gaming
Act, then skill based “slot machines with a “skill” element would only be illegal in
licensed casinos. That construction would /imit licensed casinos, which was the
opposite of the original intention of the General Assembly. See 4 Pa.C.S. § 1102(2)
(stating an intent to authorize limited slot machine gaming — not an intent to restrict
such gaming beyond the restrictions of the Crimes Code).

Ultimately, the definition of “slot machine” in the Crimes Code must be at

least as broad as the definition in the Gaming Act. As the General Assembly
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explained, “[t]he primary objective of [the Gaming Act] to which all other objectives
and purposes are secondary is to protect the public through the regulation and
policing of all activities involving gaming and practices that continue to be
unlawful.” 4 Pa.C.S. § 1102(1). Slot machines do not become illegal because they
are placed in a regulated casino. Slot machines are illegal by default, and become
legal only because they are placed in a regulated casino. Inconsistent reading of the
phrase “slot machine” between these two statutes is contrary to the stated intent of
the General Assembly.

Petitioners’ position — that this Court must ignore the Gaming Act definition
— leads to absurd results. 1 Pa.C.S. § 1921(c)(6) (directing this Court to look to the
consequences of “a particular interpretation”); see also 1 Pa. C.S. § 1922 (noting the
presumption that the legislature did not intend an absurd result). The 2017
amendments to the Gaming Act were clearly designed to ensure the regulation of a
new generation of slot machines with video capabilities that purport to allow for both
chance and skill to play a role in the game. Clearly, this was an attempt to ensure
that “skill” slot machines be subject to the same regulations as traditional slot
machines. But if this definition did not carry over to the Crimes Code, the opposite
would occur. Traditional slot machines would remain illegal and be subject to
regulation, but slot machines containing any “skill” element would be declared legal

and free from regulation — unless they were found in a regulated casino.

21



While the games seized from Champions Bar were a relative few in a local
bar, this Court’s construction of the phrase ‘“slot machine” has far wider
implications. If petitioners’ definition is accepted, then an individual could open a
business that relies exclusively on wagering with these devices. That unlicensed
individual could place thousands of slot machines in the hall — a space that in all
ways would resemble a casino — but because it was an unlicensed casino, it would
evade regulation. And that would be completely legal, in petitioners’ self-interested
view. These pseudo-casinos could exist across the street from a regulated casino.
Players would have no idea that the regulations put in place for their protection were
not present in these pseudo-casinos. This is no far-fetched hypothetical. Rather, it
has become the reality in Pennsylvania. See https.//thekeystoneklub.com/

Petitioners attempt to bolster their interpretation by suggesting that, if their
devices are deemed illegal, then common children’s arcade games would also be
prohibited. That suggestion is a distraction. Games played on beach boardwalks or
in entertainment establishments like Chuck E. Cheese or Dave and Buster’s are not
illegal slot machines. “Slot machines,” under both the term’s ordinary meaning and
the Gaming Act definition, must dispense something “of value.” See 4 Pa.C.S. §
1103 (definition of “slot machine” section (1)(1)(A)). A child sitting down to play a
game of Pac Man is not playing on a slot machine. At best, he or she might win a

free game. The child is not playing to win multiple times the amount wagered. The
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cost of an arcade game is not a wager; it is simply the price paid for the fun of
playing. Similarly, a child playing skee-ball or shooting hoops to win 1,000 tickets,
redeemable for a stuffed bear, is not playing a slot machine. These are games that
are played for fun. The chance of winning something like a stuffed bear is also fun.
It is not gambling.

People play slot machines to win more money than they put into the machine.
That is gambling. As the Supreme Court has already explained, gambling is “the
staking of money or any other thing of value on an uncertain event. It involves
chance and a hope of gaining something beyond the amount played.” Com. v. Irwin,
636 A.2d 1106, 1108 (Pa. 1993) (quoting P.L.E. Gambling and Lotteries, § 1 (1986)
(citing Black's Law Dictionary). 1t is that “hope of gaining something beyond the
amount played which motivates people to gamble and creates the dangers associated
with gambling.” /d. The Gaming Act is about gambling. The Crimes Code is about
gambling. And slot machines are about gambling. Where the “reward” is
entertainment or a stuffed bear, none of these same restrictions apply. Id.

Petitioners’ focus on children should, however, point the Court’s attention to
another concern. If these “skill” slot machines are deemed legal, then they would
defy any regulation. They could exist in a convenience store across the street from

a school, or even in the student lounge. There would be no basis upon which to
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restrict their game play. Devices that the General Assembly has defined as “slot
machines” could be played by anyone, anywhere, without restriction.

Ultimately, the rule is clear. Slot machine gambling is a special type of illegal
gambling under the Crimes Code. The term is defined not only by its ordinary
meaning but more specifically in the Gaming Act. This Court should join the
Superior Court. It need look no further to define what it means to be an illegal slot
machine.

C. THIS SLOT MACHINE ISSUE WAS RAISED IN THE LOWER COURT.

The lower court did not discuss slot machines per se in its opinion. Rather in
a footnote, the court concluded that the argument that the seized machines were
illegal slot machines was not included in the Commonwealth’s Answer or the
Commonwealth’s Forfeiture Petition. Trial Court’s Opinion at 4, n. 2. This was
plainly incorrect.

In its Answer, the Commonwealth stated that the seizure was premised on a
violation of 18 Pa.C.S. § 5513. Answer at § 7. Throughout the Answer, the
Commonwealth relied both on the fact that the machines were “slot machines” and
the argument that the devices were games of chance (and thus “devices used for
gambling purposes”). Answer at 9§ 22, 24, 26, 27; New Matter at § 60. In the
Forfeiture Petition, the Commonwealth noted that the game looked just like a

“traditional slot game” and the devices were seized under both 18 Pa.C.S. § 5513 (in
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the Crimes Code) and 4 Pa.C.S. § 1518(f) (in the Gaming Act). Forfeiture Petition
at 960, 60(k). This was enough to alert petitioners, and the court, that the
Commonwealth planned to argue that the games are slot machines and are thus
illegal per se.

Ultimately, the trial court focused exclusively on the question of whether the
seized devices were devices “used for gambling purposes.” But that was an
incorrectly narrow approach. The claims presented to this Court are not waived.
The matter is ripe for review.

II. INTHE ALTERNATIVE, THE SEIZED SLOT MACHINES ARE DEVICES THAT WERE
USED “FOR GAMBLING PURPOSES.”

There is a second reason that these devices were properly seized. Even if
petitioners’ electronic slot machines were not illegal per se as slot machines, they
are devices “used for gambling purposes” that are prohibited under section 5513 of
the Crimes Code. Players of these games are using the devices to obtain a result
determined by chance. Any element of skill tacked on to the game is de minimus
and certainly not enough for skill to predominate over chance.

The Pennsylvania Supreme Court has explained that “gambling” has three
elements: consideration, a result predominately determined by chance rather than
skill, and reward. Commonwealth v. Two Elec. Poker Game Machines, 465 A.2d
973, 977 (1983). The parties have consistently agreed that both consideration and

reward are established here. The disagreement is on the second prong. Recognizing
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that most games contain both an element of skill and an element of chance, the
Supreme Court set forth the “predominate-factor test,” explaining that the
Commonwealth must establish by a preponderance of the evidence that the element
of chance predominates over any element of skill. Commonwealth v. Dent, 992 A.2d
190, 193 (Pa Super. 2010) (describing the Supreme Court’s decision).

A. THE GAME IS ADVERTISED AS A SLOT MACHINE.

Under Section 5513 (a)(1), it is illegal if an individual “makes, assembles, sets
up, maintains, sells, [or] lends”” a device fo be used for gambling purposes. It is
clear from the statute that this phrasing is intended to have broad coverage, as the
General Assembly took the time to indicate that playing cards were excluded from
this category. One way to determine how a device is expected to be used is to look
at the way the game designer presents its game to a potential player.

On this point there is no dispute. The game advertises itself as a game of
chance. Its welcome screen shows only a slot machine style game. On the games
found in Champions Bar, the player is invited to choose between 4 games that appear

identical except for the art.

7 In its entirety the statute indicates that it is illegal to “intentionally or knowingly
make[], assemble[], sets up, maintain[], sell[], lend[], lease[], give[] away, or offer|]

for sale, loan, lease or gift... any device to be used for gambling purposes.” 18
Pa.C.S. § 5513 (a)(1)
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The player sees three reels that appear to spin independently from each other.
When they stop, the player can see three lines, each with three symbols across.
Where with a traditional slot machine, the goal is to spin the reels to get three cherries
on a single line, with these games the player is trying to line up three red cars or
three airplanes. But ultimately, the goal is identical: hope that the luck of the reels
pays off and the player gets three in a row.

There 1s a twist with the game. A player is given thirty seconds to place a wild
card to create the row of three matching symbols. N.T. 11/22/2022, 335. This
arguably involves a small measure of modest “skill.” But, ultimately, the spinning
reels control the player’s options. Not every game has the possibility of a three in a
row match. Even when a three-in-a-row match is available, there is no guarantee
that the match will result in a payout that exceeds the amount wagered.

Indeed, this element of chance predominates to such a degree that a player can
play the game in a “rapid” mode where he can hit play repeatedly and any game that
does not allow for a potential winning outcome will be skipped. Rapid-fire wagers
can be entered — just like with a traditional slot machine — with the same value bet
repeating automatically with each new spin. Though technology now allows the
player to simply hit a button, as opposed to the traditional pulling of the large lever

on the side of the machine.
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There can be little doubt that chance predominates in this primary “phase” of
the game. Petitioners’ own expert presented an excellent discussion of this, as he
described video poker: “I cannot make the outcome of video poker a win if I want
to. I can’t do that because of the chance part.” N.T. 11/22/2022, 317. Here, proper
placement of the wild card “can improve the outcome,” but “it cannot determine it.”
Two Elec. Poker Game Machines, 465 A.2d 973, 978 (1983). The player is helpless
before the spinning reels, which may produce favorable possibilities, or may not.

In Two Electronic Poker Game Machines, the Pennsylvania Supreme Court
explained that even the skill required to play a poker game was not sufficient to tip
the scale because chance ultimately “determines the cards dealt” and the options
presented to the player. 465 A.2d 973, 978 (1983). So too here. Placement of the
wild symbol requires far less skill than playing poker. The real game lies in the luck
of the spin. See also Commonwealth v. Dent, 992 A.2d 190 (Pa. Super. 2010)
(collecting cases and determining that Texas Hold ‘Em Poker is gambling).

The game does offer a “preview” screen, which offers a slight twist of fate.
This preview allows players a chance to see what will happen after the reels are spun
before they commit to a wager. So, they will know that the first game is a winner or
a loser before they play. The helpfulness of this screen, however, is limited. The
preview screen will not change until the game is played. So, the player cannot

change the outcome by repeatedly reviewing the same “preview” screen. Since
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players have the opportunity to preview the “next screen” before they wager, there
is every reason to believe that the first spin available is always at least a partial loss.
This “next screen” feature was also available to the player who played immediately
before this player. A player who is planning to “cash out” her winnings would
generally preview any next screens available to be sure not to leave any money on
the table.

Ultimately, slot machine games are designed for rapid play. Each game takes
seconds. While it might be an initial advantage to know that a player will win on
her first spin of the reels, it matters very little. The first game is one of many. A
player may be lured in by knowing he will get a win on the first game. Or the player
may just decide that losing the first game is a path to the second game, where he may
have more luck. The game is won or lost by a spin of the reels — in the first spin and
the many that will follow.

Petitioners do not really fight this conclusion; they argue instead that this is
only a small part of the game and not the part that predominates, because the game
offers the chance to play “Follow Me,” which is skill based. Surely “Follow Me”
exists. And surely “Follow Me” involves a kind of skill. But conspicuously “Follow
Me” is wholly unadvertised and wholly unexplained until a user blindly clicks on a
box. There is no mention of it on the “help screens” that provide the pay table for

the slot machine and explain game play.
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The question for the Court is: was this device created to be used for gambling
purposes? Undoubtedly the best evidence of the game’s intended use is the way the
game is advertised to and played by its customers. If that is so, then “Follow Me” is
irrelevant to the game’s intended use.

B. “FOLLOW ME” IS A SECONDARY AND INSIGNIFICANT FEATURE THAT IS

HIDDEN BY THE GAME’S DESIGNERS AND UNNOTICED OR IGNORED BY
POTENTIAL PLAYERS.

To answer the question — was this device created to be used for gambling
purposes? — petitioners primarily point to “Follow Me.” They allege that the player
can “win on every spin.” See, e.g., N.T. 9/30/2022, 83-86; N.T. 11/22/2022, 272;
N.T. 12/2/2022, 498. This catchy slogan is not merely conspicuously absent from
advertising; “Follow Me” 1is hard to find and often completely hidden.
Unsurprisingly, this aspect of the game is not used by players.

As has already been explained, a new player will begin game play with no
awareness of “Follow Me.” If a player chooses to play in a rapid style, he could go
for long periods without even knowing that “Follow Me” exists. The player will hit
play, the wager is made, the reels spin. If no possible match is available, the player
will hit play again, a second wager is made, the reels spin. At no time is the player
advised that there is a game called “Follow Me” that she could decide to play. Each
time the player places a new bet, the “opportunity” to use “Follow Me” to win back

the prior bet is lost. The message is clear. The game effectively ends if there is no
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possible matching line on the slot machine feature. “Follow Me” is not relevant
enough to mention.

Finally, if there’s a partial loss available, a message about “Follow Me” will
be visible to the player — but only barely. On the video monitor, the slot machine
reels dominate the screen. After the reels spin, relatively small text under the three
reels states: “PICK SPOT IN:” with a countdown clock for the 30 seconds allowed
to place the wild symbol. If the game results in only a partial loss, that same text
line will toggle between an explanation of the amount of the win (i.e., “Line wins
507) and the phrase “Touch Here to Follow Me.”

Even when the game finally acknowledges the existence of “Follow Me,” it is
not explained in any way. The message “Touch Here to Follow Me” appears without
explanation and then disappears, toggling back to the message about the partial loss.
The notation, the text of which is far smaller than the size of the pictures on a given
“pay line,” is easy to miss and even easier to ignore in a world where pop-up banner
ads are commonplace in the electronic space.

Ultimately, this rapid-fire playing speed is entirely consistent with what is
expected from slot machine play. Slot machines, by design, are small stakes bets.
The player typically repeats the game quickly. These games are no different.
Petitioners’ expert indicated that the slot machine component of the game takes

approximately 2.5 seconds. The games seized from Champions Bar were all “rapid”
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games, which means the player can always tap the play button repeatedly. Any time
the game is a complete loss, there will be no message about “Follow Me.” The reels
will spin again and a new bet is placed. Even if a player pauses long enough to place
a wild symbol the banner will toggle between a message about the partial loss and a
message to “Touch Here to Follow Me” (whatever that means). The message is easy
to miss, if it is seen at all.

This device was not created to be used to play “Follow Me.” It was created
to be a slot machine where chance dominates. And that is how it is played at
Champions Bar and in other locations throughout the Commonwealth. During
undercover visits to Champions Bar, officers watched players who sat down at a
game that looked like a slot machine and played like a slot machine. Patrons played
the game rapidly — as slot machines are designed to be played. To no one’s surprise,
they did not play “Follow Me.”

Interestingly, petitioners’ expert made no effort to rebut these assertions.
Indeed, he completely ignored them. He created a computer simulation to play the
game. N.T. 11/22/2022, 306. The program was designed to always play “Follow
Me.” N.T. 11/22/2022, 315. Clearly, the expert programmed different instructions
than were given to a potential player. Undoubtedly, the computer did what it was

told. But people are not computers. And, even if they were, they were never told to
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keep playing. Indeed, they were never told anything other than to play the slot
machine.

It is interesting to look back at the statute. Playing cards are used for many
games from Go Fish to Poker. But the General Assembly must have felt that they
fit in the category of “devices created to be used for gambling purposes”; that is why
they are excluded in the statute. Comparatively speaking, the slot machines seized
from Champions Bar are far more predominately devices that were created for
gambling purposes than an ordinary deck of cards.

In sum, even when “Follow Me” is mentioned, it is an afterthought. Rapid
play completely bypasses “Follow Me” (without ever telling the player that is what
is happening). And when “Follow Me” is revealed at all, it is done in a cryptic
fashion that yields the outcome that is to be expected — “Follow Me” is simply not
played. The luck of the reels dominates this game. The mysterious presence of
“Follow Me” doesn’t change that. The predominate factor to this game is clearly
chance.

C. THE COURT SHOULD EVALUATE THIS GAME THE SAME WAY PETITIONERS
DO — BY TRACKING ONLY THE SLOT MACHINE ASPECT OF THE GAME.

There is a third aspect of the game’s design that reveals that “Follow Me” is
nothing more than a pretext that should be ignored by the Court.
Though petitioners urge this Court to consider “the whole game,” when they

evaluate their own game they do not track anything other than slot machine play.
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This is further evidence that “Follow Me” is an insignificant, aspect of the overall
gambit unworthy of legal consideration.

The machine is designed in a manner that can track its usage. Upon
inspection, it was clear that the game’s processing system could recall the number
of previous slot machine games that were played. The game recorded the slot
machine pattern that was presented to the player, the placement of the wild symbol
by the player, and the winning outcome, if any. But the game was not capable of
tracking how or if “Follow Me” is used at all. N.T. 11/22/2022, 263.

If “Follow Me” was as important as petitioners have indicated, it would be
shocking that the outcome of the game is not tracked. Indeed, petitioners argue that
“Follow Me” is the reason a player can “win every time.” If “Follow Me” was
played to success with any frequency, these devices would lose money. One would
think that would be an element worth tracking. But “Follow Me” game play is not
tracked, because the game designers are not at all worried that it will result in any
loss of revenue.

The message continues to be clear. The game designers did not believe that
“Follow Me” was significant enough to consider. This Court should not consider it
either.

D. “FOLLOW ME” IS SO TEDIOUS AND DIFFICULT THAT THE SAME PLAYER

WHO IS LURED BY AN ADVERTISED SLOT MACHINE WOULD NEVER PLAY
IT.
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Finally, a discussion of “the whole game” would not be complete without a
discussion of what happens if a player actually chooses to play “Follow Me.”
“Follow Me” is tedious and, by all accounts, not even possible to win without the
aid of notes.

In defining the term “gambling device,” the Pennsylvania Supreme Court
explained that “it cannot mean that the machine could not possibly be used for any
activity other than gambling, because almost any machine . . . can be used for non-
gambling.” Two Elec. Poker Game Machines, 465 A.2d at 977. Here, the seized
machines “can” be used to win back your money “every time.” But they aren’t. And
that 1s by design.

“Follow Me” takes approximately ten minutes to play. If successful, the
player will “win” 5% more than his initial bet (somewhere between 2 cents and 20
cents). Assuming that a player initially wagered the highest amount ($4) and she is
an excellent “Follow Me” player who takes sufficient notes, she would need to play
for 5 hours to earn $1. And if she stopped before accumulating $1, she would receive
only her original money back, because the machine will only return whole dollar
amounts, retaining any change for the “house.”

Ultimately, though, maybe none of that matters. If this were a game, like
something that we would see at Chuck E. Cheese, Dave and Buster’s or a beachside

boardwalk, a player would be happy to contribute his money and get no cash in
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return. Indeed, that is the very nature of those arcade games — it’s not about the
money; it’s about the fun of playing the game. But “Follow Me” is not a game. It’s
a test. A test that even petitioners’ own expert (an astrophysicist who did his post-
doctoral work at Harvard University) admitted he could not complete without taking
notes. N.T. 11/22/2022, 298, 307.

A potential player who sees a game of PacMan will see previews of the game
on the screen before he puts his money in the device. Here, the potential player sees
previews of a fast play slot machine and various explanations of pay tables with the
potential to win more than is wagered. There is no mention of a tedious memory
game. “Follow Me” is not advertised, because it is not played.

E. CHANCE FAR OUTWEIGHS SKILL WHEN THE GAME IN ITS ENTIRETY IS
CONSIDERED.

It is the Commonwealth’s burden to prove by a preponderance of the evidence
that these machines were designed to be used for gambling purposes, i.e., that they
are predominately games of chance. Two Elec. Poker Game Machines, 465 A.2d at
975. The trial court was wrong when it concluded that burden was not met.

Looking at the game as a whole, considering the slot machine aspect of the
primary game and the secondary game that is present in “Follow Me,” it is clear that,
on balance, chance plays a more significant role than skill. Certainly, the “Follow

Me” segment of the game is dependent entirely on memory. Similarly, the slot
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machine segment of the game is dependent almost entirely on the luck of the
spinning reels.

The “Follow Me” game is — at best — a tiny component of the complete game.
It is unadvertised and unexplained. If the player is playing in “rapid” mode, he will
never even be told that “Follow Me” is an option. The “Follow Me” game is
designed to be as unappealing as possible to a prospective player. The gaming
designers are so confident that they have dissuaded users from playing “Follow Me”
that they have not even attempted to track play on this feature.

These are slot machines. Not just by the definition set forth in the Gaming
Act, but also in practice. Chance is the predominate factor in game play and it is
clear that the games were designed to be used for gambling purposes.
III. EVEN WITHOUT RECOURSE TO THE CRIMES CODE, THE GAMING ACT

STANDING ALONE PROVIDES A SUFFICIENT BASIS TO SUPPORT THE SEIZURE
OF THE SLOT MACHINES AT CHAMPIONS BAR.

As is set forth above, this matter can be readily resolved through the Crimes
Code. The seized machines are “slot machines” and they were designed “to be used
for gambling purposes.” In the interest of completeness and to promote the efficient
resolution of this voluminous litigation, the Commonwealth also asserts that the
Gaming Act, standing alone, provides sufficient basis for the forfeiture of these

machines.
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In 2019, an en banc panel of this Court determined that the General Assembly
did not intend the Gaming Act to supplant the Crimes Code, but rather the specific
regulations contained in the Gaming Act were designed to be a regulatory structure
for only licensed gambling in the Commonwealth. POM of Pennsylvania, LLC, 221
A.3d at 735. The Commonwealth respectfully requests that this Court reconsider
that determination.

Though much of the Gaming Act is concerned with the regulation of licensed
gaming establishments, the General Assembly explained that the “primary
objective” of the Gaming Act is to regulate and police “all activities involving
gaming and practices that continue to be unlawful.” 4 Pa.C.S.§ 1102(1).
Accordingly, the Gaming Act is not just about the regulation of authorized gambling,
but rather the regulation of all gaming in the Commonwealth.

The statute was designed to be “the general or exclusive system” defining
gambling regulations in the Commonwealth. POM of Pennsylvania, LLC, 221 A.3d
at 735. In enacting this system, the General Assembly was quite clear: the purpose
of the Gaming Act was to make legal a portion of the activity that Section 5513 had
previously declared illegal. The Gaming Act does not repeal Section 5513; it works
in tandem with it. The Crimes Code provision was amended precisely to make clear

this new interaction. 18 Pa. C.S. § 5513(e.1)(4).
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Ultimately, the Court can certainly choose not to revisit this issue and still
reach the same outcome. As is discussed in detail above, the seizure of these slot
machines was proper under the Crimes Code — both because the devices were “slot
machines” and because they are “devices used for gambling purposes.” If the Court
decides in the Commonwealth’s favor on either of those points, it need not revisit
this point. But, the Commonwealth submits the argument for the Court’s
consideration in the alternative, and to make sure that a complete record is present

for this Court and for any potential appellate review of these legal issues.
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CONCLUSION

These devices were properly seized from Champions Bar for two reasons.

They were slot machines and, under 18 Pa.C.S. § 5513(a)(1), slot machines are
illegal. Additionally, the devices were being “used for gambling purposes,” which
is also illegal under 18 Pa.C.S. § 5513(a)(1). If the Court finds for the
Commonwealth on either point, the trial court’s decision should be reversed. The
Commonwealth respectfully requests that the decision be reversed and the lower
court be directed to grant the Commonwealth’s Petition for Forfeiture.
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Exhibit A
Trial Court's Opinion and Order



IN RE: THREE PENNSYLVANIA :  IN THE COURT OF COMMON PLEAS OF

SKILL AMUSEMENT DEVICES, ONE ~ : DAUPHIN COUNTY, PENNSYLVANIA

GREEN BANK BAG CONTAINING : L

$525.00 IN U.S. CURRENCY, AND : NO. 2022-CV-06333-MD T .

SEVEN RECEIPTS e,
MEMORANDUM OPINION <)

Presently pending before this Court is a Petition for Return of Property that was
filed by Capital Vending Company, Inc. (“Capital Vending”) and Champions Sports Bar, LLC
(“Champions™) (hereinafter referred to collectively as “Petitioners™). The background of the case
is as follows: Capital Vending is a business that supplies games and other amusement
equipment/devices to bars and restaurants in central Pennsylvania and elsewhere. Champions is a
restaurant/bar located at 300 Second Street, Highspire, Pennsylvania. Champions holds a
restaurant liquor license issued by the Pennsylvania Liquor Control Board. At all times relevant
hereto, Champions had three Pennsylvania Skill Amusement Devices (hereinafier referred to
collectively as the “POM Machines™) in its establishment that were supplied by Capital Vending.

On December 9, 2019, at approximately 4:45 p.m., agents from the Pennsylvania
State Police, Bureau of Liquor Control Enforcement (BLCE), entered Champions and seized the
three POM Machines, one green bank bag containing $525.00 in U.S. currency (hereinafter “the
Cash™), and seven receipts (hereinafter “the Receipts”). BLCE seized this property based on
allegations that the POM Machines were gambling devices per se, and the Cash and Receipts were
derivative contraband. No criminal charges were filed related to the seized property, but
Champions was issued an administrative citation on April 22, 2020 for permitting gambling. This

citation is still pending.



On August 23, 2022, Petitioners filed a Petition for Return of Property pursuant to
42 Pa. C.S. §5806 and Pa. R.Crim. P. 588. In their filing, Petitioners claim that the POM Machines
that were seized by BLCE are not gambling devices but are instead predominately skill games.
The Petition also challenged the lawfulness of the seizure.! On September 8, 2022, the
Commonwealth of Pennsylvania filed an answer to the Petition and included a new matter in the
nature of a Petition for Forfeiture and Condemnation pursuant to 42 Pa. C.S. §5805. In its
response, the Commonwealth claims that the POM Machines are games of predominant chance
and are therefore subject to seizure and forfeiture as per se illegal gambling devices.
This Court held a hearing on the Petition for Return of Property over three days:
September 30, 2022; November 22, 2022; and December 2, 2022. The Commonwealth called
three witnesses: Dan Wentsler (liquor enforcement officer); Peter Nikiper (expert witness); and
David Schoppe (supervisory liquor enforcement officer/expert witness). Petitioners only called
Olaf Vancura as an expert witness. After the Hearing concluded, the Court invited the parties to
submit proposed findings of fact and conclusions of law, which they did. This matter is now ripe
for disposition.
A Petition for the Return of Property is governed by Pennsylvania Rule of Criminal
Procedure which states, in relevant part:
(A) A person aggrieved by a search and seizure, whether or not executed
pursuant to a warrant, may move for the return of the property on the ground
that he or she is entitled to lawful possession thereof. Such motion shall be
filed in the court of common pleas for the judicial district in which the
property was seized.
(B) The judge hearing such motion shall receive evidence on any issue of
fact necessary to the decision thereon. If the motion is granted, the property

shall be restored unless the court determines that such property is
contraband, in which case the court may order the property to be forfeited.

! We did not hear testimony about the lawfulness of the seizure, and Petitioners did not address this issue in their
Proposed Findings of Fact and Conclusions of Law. As such, we will not discuss it herein.



Pa. R.Crim. P. 588(A)(B). Under this Rule, the moving party must first establish that it is entitled

to lawful possession of the property by a preponderance of the evidence. Commonwealth v.

Trainer, 287 A.3d 960, 964 (Pa.Cmwlth. 2022) (citations omitted). Once that is established, the
burden then shifts to the Commonwealth to show, by a preponderance of the evidence, that the
property is either contraband per se or derivative contraband and should not be returned to the
moving party. Id. (citations omitted). Contraband per se is property that is unlawful to possess,
and derivative contraband is property that can be lawfully possessed but is used in the perpetration
of an unlawful act. Commonwealth v. Irland, 153 A.3d 469, 473 (Pa.Cmwith. 2017) (citations
omitted).

In the instant matter, the parties stipulated that the three POM Machines are owned
by Capital Vending. The parties further stipulated that Champions owns the Cash and the Receipts
and has a possessory interest in the three POM Machines pursuant to an agreement with Capital
Vending. As such, Petitioners are entitled to lawful possession of the three POM Machines, the
Cash, and the Receipts unless the Commonwealth shows, by a preponderance of the evidence, that
the POM Machines are contraband per se and the Cash and Receipts are derivative contraband.
The Commonwealth claims that the POM Machines are illegal gambling devices, and the money
and receipts that were seized were derivative of the illegal gambling devices.

The Crimes Code states that it is a misdemeanor of the first degree if a person “(1)
intentionally or knowingly makes, assembles, sets up, maintains, sells, lends, leases, gives away,
or offers for sale, loan, lease or gift, any punch board, drawing card, slot machine or any device to
be used for gambling purposes, except playing cards.” 18 Pa. C.S.A. §5513(a)(1). Unlawful
gambling is defined as “gambling not specifically authorized by the Commonwealth.” Com. v.

Betres, 237 Pa.Super. 361, 368, 352 A.2d 495, 498 (1975). tis undisputed that the POM games



in the instant matter were not specifically authorized by the Commonwealth. However, the
question remains as to whether these machines are gambling devices.

“A machine is a gambling device per se if it can be used for no purpose other than
gambling.” Com. v. Irwin, 535 Pa. 524, 527, 636 A.2d 1106, 1107 (1993) (citations omitted).
“The three elements of gambling are (1) consideration; (2} a result determined by chance rather
than skill; and (3) reward.” Id. (citations omitted). Where all three of these elements are present,
the machine will be considered “‘so intrinsically connected with gambling’ as to be a gambling
device per se.” 1d. (citations omitted). The Commonwealth has the burden of showing that the
machines are per se gambling devices. Id. (citations omitted).

In determining whether a machine is a gambling device, the court must examine

the characteristics of the machine itself and whether the three elements are present. Com. v. Two

Elec. Poker Game Machines, 502 Pa. 186, 194, 465 A.2d 973, 977 (1983). With respect to the

element of chance versus skill, Pennsylvania courts have employed the “predominate-factor test”
stating that “for a game to constitute gambling, it must be a game where chance predominates
rather than skill.” Com. v. Dent, 992 A.2d 190, 193 (Pa. Super. Ct. 2010) (citations omitted).
Simply because a machine involves a large element of chance, without more, is insufficient to find

the machine to be a gambling device per se. Two Elec. Poker Game Machines, 502 Pa. 186 at

195, 465 A.2d at 977. Moreover, the outcome of a game does not need to be wholly determined
by skill in order for the machine to fall out of the per se gambling device category. Id. Rather,

courts must determine whether chance or skill predominates in any given machine.

2 In its post-hearing submission, the Commonwealth argues that the POM Machines are illegal slot machines
regardless of whether they are skill games or games of chance. However, this claim was not included in the
Commonwealth’s Answer to the Petition for Return of Property, nor was it included in the Commonwealth’s
Counterclaim for forfeiture of property. As such, the sole issue for this Court’s consideration is whether the POM
Machines are gambling devices.



In the instant matter, there is no dispute as to the actual gameplay of the POM
Machines. As set forth in Petitioners’ Proposed Findings of Fact in Paragraphs 14 through 26,
each of the POM Machines has a single game with multiple game themes available for selection,
although the gameplay is the same regardless of theme. Gameplay on each of the POM Machines
commences after the player has inserted cash into the machine. The cash is converted into points
with $1.00 being equal to 100 points. The player can adjust how many credits to commit to a given
play, ranging from 8 credits, which is equal to $0.08 up to 400 credits, which is equal to $4.00.
However, before initiating gameplay, the POM Machines allow a player to see the upcoming
puzzle by pressing the “Next Puzzle” button, which allows the player the opportunity to see if the
upcoming puzzle is a winning puzzle before committing any funds.

Once gameplay has commenced, the player is presented with nine symbols
arranged in rows of three. The object is to match three like symbols in a row on as many pay lines
as possible, arranged vertically, horizontally, and/or diagonally, similar to tic-tac-toe. Specifically,
if possible, a player must turn one of the nine symbols wild by pressing it within thirty (30) seconds
in order to complete three matching symbols in a row. Once the puzzle appears, one of three things
can happen: 1) the puzzle can be correctly solved, resulting in an award equal to at least 105% of
the points that were committed to play, known as a “win;” 2) the puzzle can be correctly solved,
resulting in an award less than 105% of the points that were committed to play, known as a “hit;”
or 3) the puzzle is incapable of being solved, known as a “loss.”

If a player gets a hit or a loss, the player is always offered the opportunity to
continue gameplay through the “Follow Me” feature of the game. The Follow Me feature does
not require any additional points from the player but gives the player a chance to win back the

money that they lost during the puzzle portion of the game plus an additional 5%. The Follow Me



feature requires the player to repeat a pattern of multiple, multi-colored circles in the same order
in which the circles are displayed, similar to the electronic game “Simon.” If the player
successfully completes the pattern, the player is awarded with a total of 105% of the points
committed to play depending on whether the player received a hit or a loss in the puzzle portion.
In other words, if a player bets $4.00 and only wins $2.00 in the puzzle portion, that player can
play the Follow Me game and, if completed successfully, get $2.20 in addition to the $2.00 that
they won on the puzzle portion for a total of $4.20.

Once gameplay is complete, a player has the option of redeeming any remaining
credits by pressing the Redeem button. Pressing this button will cause the POM Machine to
dispense a ticket reflecting the dollar amount that is equivalent to the remaining credits. For
instance, if a player has 1000 credits, pressing the Redeem button will result in the player getting
a ticket for $10.00 which they can then exchange for cash. The POM Machines only award whole
dollar amounts. Thus, pressing the Redeem button rounds the player’s credits down to the nearest
whole dollar and leaves any excess credits on the device. For instance, if a player has 1050 credits,
pressing the Redeem button will result in a player getting a ticket for $10.00. The excess 50 credits
(worth $0.50) then remain on the machine and may be used by that player or another player on
future gameplay.

As stated above, in order for the POM Machines to be gambling devices per se,
they must have the three elements of gambling, namely: 1) consideration; 2) chance; and 3) reward.
We find that the first and third elements are present in the POM Machines. Specifically, you
cannot play the POM Machines without depositing money and committing some of that money to
a game. Additionally, a player has the opportunity to win more than they bet, thus obtaining a

reward. However, the question remains as to whether the POM Machines in the instant matter are



predominately games of skill or are predominately games of chance. Based on the evidence that
was presented at the Hearing, we find that the POM Machines at issue in this case are
predominately games of skill.

All three of the Commonwealth witnesses opined that the three POM Machines
were predominately games of chance. However, we do not find these opinions to be persuasive
for a number of reasons. Initially, it is this Court’s belief that the Commonwealth’s investigation
shows case bias. The Commonwealth is seeking to make all machines like the POM Machines
into illegal gambling devices, and their whole approach and intent is to shut down the games
regardless of the actual gameplay. The fact that Officer Wentsler never played the Follow Me
feature while undercover is indicative of this. Thus, the Commonwealth as a whole is biased
against the games, and their approach lacks case credibility.

Additionally, Officer Wentsler also showed case bias. He testified that he has
conducted hundreds of investigations into these types of devices, and it is his opinion that every
single machine that he investigated was a game of chance. This is not credible and shows that
Officer Wentsler is biased towards finding that these machines are illegal gambling devices. It also
shows that he was not objective in his investigation of the subject POM Machines. As such, we
did not find his opinion persuasive.

We did find the opinion of Petitioners’ expert, Olaf Vancura, to be persuasive. Dr.
Olaf has worked as a consultant, author, and inventor in the gaming industry since 1995. He
testified that a skillful player that plays the POM Machines can win, which is defined as making a
net profit, on each and every play of the game. Furthermore, he opined that there is no feature or
functionality of the game that could prevent a skillful and patient player from achieving that result

in every single play. This opinion was rendered with 100% mathematical certainty.



Most importantly to our decision, all of the witnesses who testified, including the
Commonwealth’s expert witness, agreed that a patient and skillful player could win at least 105%
of the amount played on each and every play by utilizing the Follow Me feature. The puzzle
portion of the game is predominately reliant on chance. Although a player has the opportunity to
interact with the game to place a wild symbol, there is nothing that a player can do to ensure that
the reels show a puzzle that can be correctly solved. However, it cannot be disputed that the Follow
Me feature can only be completed by a skillful player, and it does not depend at all on chance.
Additionally, the Follow Me feature shows up every time a player wins less than 105% of the
amount played. This eliminates the element of chance that is present in the puzzle portion by
giving a player the opportunity to win back the money that they lost by utilizing skill.

The Commonwealth argues that this Court should not look at the machines as a
whole but should instead consider how players actually utilize the machines. The Commonwealth
directs this Court’s attention to the case of Commonwealth v. Lund, 15 A.2d 839 (Pa. Super. 1940)
as supporting this argument.

In Lund, a theater operator held a “bank night” at his two theaters wherein the
theater operator would maintain a register with a list of the names of those persons who would like
to win a cash prize with a corresponding number next to their names. Id. at 841. It did not cost
anything to have your name placed on this register. Id. The theater then held a drawing where a
number was picked out of a hopper. Id. If the person whose number was chosen was present at
the theater at the time of the drawing, that person would win a cash prize. 1d. If that person was
not present at either theater, then no winner was chosen, and the cash prize would roll over into
the next week. Id. People could also purchase proxy cards in the afternoon of the day of the

drawing and could win the cash by proxy even if they were not present at the theater when their



number was chosen. Id. at 842. The theater owner and managers occasionally gave out free proxy
cards to people, but they did not advertise this feature. Id.

The question that the Superior Court had to answer was whether the element of
consideration was present for these so-called bank nights.® Id. at 843. In reviewing this question,
the Court stated:

The primary question in these “bank night” cases is not whether any
individual attending a theatre on “bank night,” paying for admission, or
admitted free, present in person or by proxy, is acting in concert with the
owner in operating a lottery, but rather whether the owner is maintaining
and operating a lottery. This is to be determined by the character and
practical operation of the scheme as a whole, and not by rare instances of
departure from the general scheme and practice. The general character of
the system is not to be determined by splitting it up into individual contracts
between the theater owner and his patrons. This theory applied in the cases
hereinbefore considered is a misleading one, since it diverts attention from
the general public effect of the practice which is the evil the law seeks to
prevent. It is an impractical one in that it would render extremely difficult,
if not impossible, the control of the practice, though manifestly a public
nuisance in its operation and effect, by permitting a few exceptional
instances of free admissions and free chances to afford immunity to the
whole.

1d. at 845. The Court thus determined that the element of consideration was present, and that the
theater owner was operating an illegal lottery. Id. at 850.

We find that Lund is inapposite to the instant matter. In Lund, the owner of the
theater was the one who was attempting to legitimize his “bank night” by giving away free tickets
and attempting to remove the necessary element of consideration. However, in the instant matter,
neither Petitioner has any control over how a player utilizes a subject machine. To hold that a
machine is either an illegal gambling machine when a player chooses not to engage with the Foliow
Me feature or is a skill game when a player plays the Follow Me feature is untenable. For instance,

if a player plays the Follow Me feature once, does that make the entire machine a skill game for

3 The elements of chance and reward were conceded by the parties. 1d.



that player? Or does it require the player to play Follow Me on every occasion? If the player starts
playing Follow Me and then stops playing it, does it go from a game of skill to a game of chance
while that same player is playing? The questions that would need to be asked to determine how
the game is played by various players are endless. Furthermore, Petitioners do not have any control
over how a given player plays the game. Rather, the chance is with the player rather than with the
machine. For this reason, we specifically find that the question of whether these machines are
games of skill or games of chance depends solely on the machines themselves and not on how a
player plays them.

Even if we were to find Lund persuasive, the Commonwealth did not provide
sufficient evidence to support a finding that the majority of players do not play the Follow Me
feature. Officer Schoppe testified that there are approximately 10,000 of these types of machines
in Pennsylvania. He observed approximately 100 people playing the subject POM Machines.
Although we believe that Officer Schoppe did not observe any of those players playing the Follow
Me Feature, we find that this is too small a sample size to make any determination as to how the
average player plays these machines. As such, we find that the POM Machines are not gambling
devices per se, and Petitioners are entitied to have the POM Machines returned to them.
Additionally, since the Cash and Receipts are derivative of the legal POM Machines, they should
also be returned to Petitioners.

For these reasons, we hereby enter the following Order:
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IN RE: THREE PENNSYLVANIA :  IN THE COURT OF COMMON PLEAS OF
SKILL AMUSEMENT DEVICES, ONE :  DAUPHIN COUNTY, PENNSYLVANIA
GREEN BANK BAG CONTAINING :
$525.00 IN U.S. CURRENCY, AND : NO. 2022-CV-06333-MD
SEVEN RECEIPTS g
ORDER T
ﬁ'ﬂ —_— . _,; ) /'\::

AND NOW, this _{zi day of /L( we A , 2023, upon consideration of t_hf: /
Petition for Return of Property that was filed by Petitioners Capital Vending Company, Inc. and
Champions Sports Bar, LL.C, and any responses thereto, and having held a Hearing on September
30, 2022, November 22, 2022, and December 2, 2022, it is hereby ORDERED as follows:

For the reasons set forth in the attached Memorandum Opinion, it is hereby
ORDERED and DECREED that the Petition for Return of Property is GRANTED. It is further
ORDERED that, within five (5) days of the date of this Order, the Pennsylvania State Police,
Bureau of Liguor Control Enforcement shall return to Champions Sports Bar, L.LC the following:
1) three Pennsylvania Skill Amusement Devices, 2) one green bag containing $525.00 in U.S.
Currency, and 3) seven receipts in the condition in which they were seized.

BY THE COURT:

..-—"-'-F.:Fﬂ:_f

\
Andrew H. Dowling, Judge

Distribution:

The Honorable Andrew H. Dowling

Christopher D. Carusone, Esquire, COHEN SEGLIAS PALLAS GREENHALL & FURMAN,
P.C., 525 William Penn Place, Suite 3005, Pittsburgh, PA 15217

Matthew H. Haverstick, Esquire & Edward T. Butkovitz, Esquire, KLEINBARD, LLC, Three
LoganSquare, 5" Floor, 1717 Arch Street, Philadelphia, PA 19103

Andrew J. Jarbola, IV, Esquire, OFFICE OF ATTORNEY GENERAL, 6400 Flank Drive, Suite
1300, Harrisburg, PA 17112
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